IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION

ARKANSAS RIVER COMPANY, A Corporation,
AS OPERATOR AND/OR OWNER PROHAC VICE

OF THE M/V GREENVILLE PLAINTIFF
VS NO. 4:90CV240-D
UNITED STATES OF AMERICA DEFENDANT

BENCH OPINION

Thisnonjury matter cameto trial beforethe undersigned on September 9, 1996, in Aberdeen,
Mississippi. The plaintiff Arkansas River Company ("ARC") brought suit against the defendant
United States for damages due to the United States Army Corps of Engineers ("Corps") alleged
negligence in maintenance and design of the Emmett Sanders Lock and Dam on the Arkansas River
("Lock and Dam 4"). The defendant counter-claimed with an assertion of negligence and requested
a sum sufficient to repair the damage done to Lock and Dam 4 when a tow under the control of
Arkansas River allided with thelock and dam. This court hasjurisdiction pursuant to Federal Rule
of Civil Procedure 9(h) and the Suits in Admiralty Act, 46 U.S.C. 88 740 et seq ("SAA").! The
defendant's counter-claim is brought pursuant to 28 U.S.C. § 1345 and the Riversand Harbors Act,
33U.S.C. 88408, 412. Thecourt setsout below itsfindings of fact and conclusions of law pursuant
to Rule 52(a) of the Federal Rules of Civil Procedure.

FACTUAL FINDINGS

ARC, aMississippi corporationdomiciledin Greenville, Mississippi, istheowner and operator

"This Actw aives sovereign imm unity 0 a certain extent, providing:
[iJn cases where if[a Unitd Stats]\esse Iwere privat ¥ owned or operakd, or
if[Unitd Staks] cargo were privak b ow ned or possessed, or ifa privat
person or property were invo Bed, a proceeding in adm irally coull be
m aintained, any appropriat nonpury proceeding in personam may be brought
againstte Unitd Staes . . ..
46 U.S.C. § 742 ;Gordon V. Lykes Bros. S.S. Co., 835 F.2d 96, 98 (5t Cir. 1988). This
courtprenious b referred o e Actas te "Admirally durisdiction Act™ Arkansas River Co.
V. Unitd Staks, 840 F. Supp. 1103, 1114 (N.D. Miss. 1993). Boti names refer o te same
statutory wainer ofim m unity.




of the M/V GREENVILLE ("GREENVILLE"), a 3800-horsepower towing vessel used to push?
barges on theinland waterways of the United States. Lock and Dam 4 isowned by the United States
and operated by the Corps. It was constructed over forty (40) years ago at approximately mile 66.9
on the Arkansas River in the McClelan-Kerr Arkansas River Navigation Project. This System
consists of seventeen locks, twelve in Arkansas and five in Oklahoma, with uniform chambers 110
feet wide by 600 feet long. The locks are operated twenty-four (24) hours a day, seven (7) days a
week.

Asit snakes southward, the Arkansas River gradually becomes more shallow. Asaresult,
for navigational purposes, the water level is different above and below the lock. Generaly, a
downward bound tow will enter alock with the downstream gates closed. Once the tow maneuvers
into thelock, the upstream gates are closed and the water isrel eased from the chamber until thelevel
insideisequal tothedownstream level. At that point, the downstream gates are opened and the tow
proceeds downstream.

On April 22,1990, thewater flow rate at Lock and Dam 4 was 200,000 to 220,000 cubic feet
per second ("CFS"). Upstream rel ease of pool water attributed to the higher flow rate. That morning
the M/V GREENVILLE, piloted by Captain Wayne Stricklin, was heading south on the Arkansas
River and approached Lock and Dam 4 from the north. Approximately 200 TO 250 feet above the
lock, the tow drifted into an outdraft in the river and became misaligned with thelock. An outdraft
occurswhen the normal downstream current of theriver issomehow altered and an aternate current
iscreated. The mgjority of the upstream approaches on the Arkansas River experience some sort of
outdraft condition. The outdraft which occurred 250 feet upstream of Lock and Dam 4 was created
by the shape of the right descending bank line. Part of the bank line thrust further out into theriver,
creating an obstacle around which the river current had to swirl. When the downstream current ran

into that part of the bank, its kenetic force pushed it away from the bank and out into the river,

A owing \esse lactua ¥ pushes te barges in frontofitinstad of Feral "towing" tiem
behind.



creating a cross current or outdraft at that particular point in the river.

The GREENVILLE was towing eight (8) barges when the outdraft above Lock and Dam 4
caught it. The conditions of the current pushed the head of the tow to its port (left) side, while the
tow'sstern swung to the starboard (right) side. Captain Stricklinimmediately began to back the tow
and, as aresult, the stern came in contact with the rock revetment on the right descending bank and
the head of the tow struck the long wall or guide wall of Lock and Dam 4. The alision with the
guide wall broke the tow up, sinking one barge and damaging severa others.

ARC suedthe United Statesall eging that the outdraft condition north of Lock and Dam 4 was
anavigational hazard of which the Corps was aware, that the Corps had a duty to attempt to correct
navigational hazardsand that the Corpsfailed to take any actionto ater or repair theright descending
bank line upstream of Lock and Dam 4 prior to April 22, 1990. The United States responded by
alleging that the negligence of Captain Stricklin caused the allision and that ARC owes the United
States for the damages caused to the lock and dam by the GREENVILLE and its loosed barges.
Furthermore, the United States submits that this court lacks jurisdiction over the plaintiff's claims
pursuant to section 3 of the Flood Control Act of 1928, 33 U.S.C. § 702(c), which immunizes the
United States from liability for any damage resulting from river floodwaters or the operation of a
flood control project. The United States al so asserts that the discretionary function exception to the
Federa Tort ClaimsAct ("FTCA") (28 U.S.C. 8§ 2680(a)) precludesthiscourt from exercising subj ect
matter jurisdiction over the plaintiff's clams.

CONCLUSIONS OF LAW

MISSISSIPPI FLOOD CONTROL ACT OF 1928, 33 U.S.C. § 702c

The United States claimsthat it isimmune from liability in this action due to the application
of the Mississippi Flood Control Act of 1928. See33 U.S.C. § 702c. That Act providesin relevant
part that "[n]oliability of any kind shall attach to or rest upon the United Statesfor any damage from
or by floods or flood waters at any place." 1d. Although the Act pertainsto flood control along the

Mississippi River, its grant of immunity extends to all federal flood control projects nationwide.



United Statesv. James, 478 U.S. 597, 610 n.10, 106 S. Ct. 3116, 3123 n.10, 92 L.Ed.2d 483 (1986);

Arkansas River Co. v. United States, 840 F. Supp. 1103, 1106 (N.D. Miss. 1993) (Davidson, J.).

Thecourt previously set out therel evant law concerning 8 702c when it addressed the parties pretrial

motions. See Arkansas River, 840 F. Supp. at 1106-14. After a thorough discussion, this court
noted whichtest it found to be proper when determining whether the Act'sgrant of immunity shielded
the government from liability.

The court's understanding is that its inquiry should be focused on the operation, or

not, of aflood control project for the maintenance of flood waters wherein some

injury resulted to plaintiff. Thisis"thetest", as discussed in James,® that the court

will apply until thereisfurther clarification by the Supreme Court or the Fifth Circuit

to the contrary.

Arkansas River, 840 F. Supp. a 1110 n.10. Such clarification, either to the contrary or in

affirmation, hasnot been forthcoming. Thus, thefirst query which thiscourt must answer iswhether
the lock and dam serves a flood control role as a component of the McClellan-Kerr System, or
whether itsfunctionismorenarrowly defined asan instrument of passagefor commercial river traffic.

Arkansas River, 840 F. Supp. at 1113. Should the court find that Lock and Dam 4 operates as a

federal flood control project, the court must then make a finding of causation before liability may
attach to the United States. If the injury resulted "from or by floods or flood waters," the United
States remains immune; if not, the shield islifted.

Asan aside, the court notesthat the Act itself providesimmunity "from or by floods or flood
waters at any place," and does not limit its reach specifically to flood control projects. 33 U.S.C.
§ 702c (emphasis added). However, after interpreting the statute in light of its admittedly limited

legislative history and theintent of Congress, thisqualification was placed upon the United Statesby

the courts, including the Fifth Circuit. Graci v. United States, 456 F.2d 20, 27 (5th Cir. 1971); see

SThe Jmes Courtprovided:
Itis tus char from § 702c's p hin Bhnguage tatte €rms "“fbod" and "fbod
waters" app ¥ ©© allwatrs contained in or carried t rough a £deralfbod
contro lprog ctfor purposes ofor re hed © fbod controll as we Bas o wagrs
tatsuch progcsk cannotcontroll™
478 U.S. at605, 92 LLEd.2d at494 (em phasis added).
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also Peterson v. United States, 367 F.2d 271, 275 (9th Cir. 1966). In Graci, the plaintiffs brought

suit for property damageall egedly caused by the negligent construction of theMississippi River-Gulf
Outlet. 1d. at 22. The United States conceded that the outlet was a navigation aid project, but
argued that the Flood Control Act immunized it from the plaintiffs claims for damages since the
damages were incurred as the result of floodwaters. 1d. The question facing the Fifth Circuit on
appeal waswhether § 702c afforded the government immunity from liability for floodwater damage
unconnected with aflood control project. 1d. at 23.

The Graci Court answered that query in the negative. "[W]hat littlelegislative history there
isstrongly support[s] theview that the purpose of 8§ 3 [of the Flood Control Act] wasto placealimit
on the amount of money that Congresswould spend in connection with flood control programs.” 1d.
at 25. The court found it unreasonable to suppose that in exchange for entry into the flood control
realm, the United States meant to provide a blanket of immunity for acts unconnected with flood
control projects. Id. at 26. Relying upon these principles and the analysis utilized by sister circuits,*

the Fifth Circuit held that

8 3isnot a bar to claims for floodwater damage caused by the negligence of the
Government unconnected with flood control projects.

Id. at 27. Sincethat time, every Fifth Circuit opinion addressingimmunity under 702c haslinked that

statutory buffer together with the "flood control” prerequisite. Boudreau v. United States, 53 F.3d
81, 82 (5th Cir. 1995) (holding Lake Lewisvilleto beflood control project), cert. denied, 116 S. Ct.
771, 133 L.Ed.2d 724 (1996); Mocklin v. Orleans Levee Dist., 877 F.2d 427, 428 (5th Cir. 1989)

(holdingflotation channelspart of flood control project); FloridaEast Coast Ry. Co. v. United States,

‘Peterson v. Unitd Staks, 367 F.2d 271, 275-76 (9t Cir. 1966) (denying im m unity for
act"who Il unre htd 1o any Actof Congress aut orizing expenditures of federalfunds for
fibod control or any actundertaken pursuantt any such aut orization™) ;Parks v. Unitd
Staks, 370 F.2d 92, 92 (2d Cir. 1966) (affirm ing dism issallon im m unity grounds afer
distinguish fact from Petrson) ;M cChskey v. Unitd Staks, 386 F.2d 807, 808 n.1 (1967)
("Itdoes notfolbw tatte mere happening ofa fibod insu bes te Governmentfrom all
dam age chims fbwing from it™) ;\ally Catth Co. v. Unitd Staks, 258 F. Supp. 12, 16
(D. H awaii 1966) (A reading oftie Actand te cases inerpreting itallshow tatte
negation of labi iy oftie Unitd Stats contained in § 702c for fbod dam age was aim ed at
fboding occurring in areas invo bed in actualor potntiaifbod controlprogct . . . .").
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519 F.2d 1184, 1191 (5th Cir. 1975) ("United Statesis protected from liability for damages caused
by 'floods or floodwaters in connection with flood control projects.”).

Themajority of other courtswhich have addressed thisissue post-Jameshave al so concluded
that, for immunity to attach, theinjury must have occurred in connection with aflood control project.

See, e.q. Dawsonv. United States, 894 F.2d 70, 74 (3d Cir. 1990) ("If waters contained in afederal

flood control project for purposes related to flood control [are] a substantial factor in [causing]

injuries, theimmunity provisionapplies."); Thomasv. United States, 959 F.2d 232, 1992 WL 67789,

**7 (4th Cir. 1992) (unpublished opinion) ("It isclear under Jamesthat it isnot relevant whether the
waters of aflood control project are used for multiple purposes, including recreation, so long asthe

water is being maintained as aflood control project."); Cantrell v. United States, 89 F.3d 268, 273

(6th Cir. 1996) (holding plaintiff failsif trying to recover for injuries caused by government flood

control activity, but noting plaintiff not per seloser in court if activity had nothing to do with flood

control even if occurred on flood control project); Bailey v. United States, 35 F.3d 1118, 1122-23
(7th Cir. 1994) (granting immunity if flood control activity increases probability of injury; leaving
undecided whether suit actionableunder FTCA if flood control activity doesnot increaselikelihood

of injury onflood control |ake compared with natural lake); Fisher v. United States, 31 F.3d 683, 684

(8th Cir. 1994) (holding 702c applicable after stipulation that water was contained in flood control
project but granting immunity only if government control of flood waters was substantial factor in

causinginjury); McCarthy v. United States, 850 F.2d 558, 562 (9th Cir. 1988) (barringimmunity only

whereinjury wholly unrel ated to management of flood control project), cert. denied, 489 U.S. 1052,
109 S. Ct. 1312, 103 L.Ed.2d 581 (1989); Holt v. United States, 46 F.3d 1000, 1004 (10th Cir.

1995) (noting two-prong test for immunity: 1) involvement of flood control project which triggers

the act; 2) nexus between flood control activities and injuries); Reese v. South Florida Water Mdt.

Dist., 59 F.3d 1128, 1129-30 (11th Cir. 1995) (interpreting James as extending immunity to multi-
purpose flood control project irrespective of particular use of project at time of negligence).

Thefinal affirmation that the umbilical cord of § 702c immunity must be attached to aflood



control project comes from the Supreme Court in James:
It isthusclear from 8 702c's plain language that the terms"flood" and "flood waters"
applytoall waterscontainedin or carried through afederal flood control project for
purposesof or related to flood control, aswell asto water sthat such projects cannot
control."
478 U.S. at 605, 92 L.Ed.2d at 494 (emphasis added). A footnote in that same opinion further
illuminatesthe Supreme Court'sinterpretation of thisissue. Inresponseto anargument that immunity
under § 702c only extends to projects authorized under the 1928 Flood Control Act, the Court
recounted that

Section 702c isnot by itstermsrestricted to projects constructed under the 1928 Act.

Nor would it make sense for the Federal Government to have immunity only for

some, but not all, of its flood control projects.

Id. at 610 n.10, 92 L.Ed.2d at 497 n.10.

While the courts agree that involvement of a flood control project is a prerequisite to the
employment of § 702cimmunity, their analysesof the appropriate nexus between theinjury and flood
control activity vastly differ. Cantrell, 89 F.3d at 272 ("In an effort to find aprincipled placeto draw
a line between significant and insignificant causal relationships, circuit courts have proposed a
bewilderingvariety of linguistictests.") (citing cases); Bailey, 35 F.3d at 1120 (noting lack of uniform

analysis). Thiscourtisalso somewhat puzzled by thecircuits myriad causal "tests,” in particular that

employed by the Fifth Circuit. See, e.q., Boudreau v. United States, 53 F.3d 81 (5th Cir. 1995), cert.
denied, --- U.S. -, 116 S. Ct. 771, 133 L.Ed.2d 724 (1996).

As noted supra, the Act grants immunity to the United States "for any damage from or by
floodsor flood watersat any place." 33U.S.C. § 702c (emphasisadded). Although the Fifth Circuit
stated in Boudreau that itsinquiry turned on this causation issue, the panel's analysis throughout the
opinion impliesthat the court merely accorded lip service to the statutory language. 53 F.3d at 82-
83. Danid Boudreau and afriend experienced enginetroubleswith Boudreau'sboat, the SHAMAN,
while they were out on Lake Lewisville, Texas. When the Coast Guard Auxiliary arrived to assist,
Boudreau followed acrewmember'sinstructionsand began lifting theanchor. Duringthislift attempt,
the anchor line broke from its mount and swung into Boudreau's leg, causing severe injury.
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Boudreau conceded that the lake upon which he was injured was aflood control lake. Id. at
82. Thus, the immunity prerequisite set out by the Supreme Court in James, that the water be
contained in or carried through a federal flood control project, was met by stipulation. The Fifth
Circuit never returned to the issue of causation, however. Instead, the court hinged its award of
immunity to the United States upon a finding that the Coast Guard's involvement in the rescue
attempt fell within the ambit of "management of a flood control project.” 1d. a 85 ("Such
managementisinvolved here."). Again, theFifth Circuit lifted thislanguagedirectly from Jamesand
apparently closed its eyes to the plain language of § 702c. James, 478 U.S. at 610, 92 L.Ed.2d at
496. AsJudge Smith elucidated in his dissent,

[t]he word "management” appears nowhere in the relevant provision of § 702c. . . .

It is gleaned from the following passage in James:

[Plaintiffs] also argue, inthe alternative, that evenif 702cisintended
to grant immunity in connection with flood control projects, the
Federal government is not entitled to immunity here because their
injuries arose from Government employees' alleged mismanagement
of recreational activitieswholly unrelated to flood control. Insupport
of thisargument they point to a"fundamental principle of immunity"
that the "sphere or protected activity must be narrowly limited by the
purpose for which the immunity was granted.” We think, however,
that the manner inwhichto convey war nings, including the negligent
failure to do so, is part of the "management” of a flood control
project. Andasnotedinn.7, supra, the Court of Appealsfound that
therelease of watersat the[accident sites] wasclearly related to flood
control.

[478 U.S]] at 609-610, 106 S. Ct. at 3123-24 (emphasisadded). Neither thispassage

nor the facts of James support the conclusion that a nexus between the damage and

flooding has been jettisoned.

Id. at 87 (Smith, J., dissenting) (citing James).

TheBoudreau Court never madeaspecificfinding that theinjury wascaused by or fromflood
waters before awarding statutory immunity. Infact, theFifth Circuit recognized the aperture created
in the statutory language by its holding, yet shunned seeking a resolution to this interpretational
conundrum of its own making. The panel noted "the suggestion by some courts that ‘'management
of aflood control project’' may well beinsufficient, standing alone, to allow for 8 702cimmunity,” id.
at 85, and quoted a passage from the Seventh Circuit addressing the issue:

The "management of aflood control project” includes building roads to reach the
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beaches and hiring staff to run the project. If the Corps of Engineers should allow a
walrus-sized pothole to swallow tourists cars on the way to the beach, or if atree
trimmer's car should careen through some picnickers, these injuries would be
"associated with" flood control. . . . Yet they would have nothing to do with
management of flood waters, and it is hard to conceive that they are "damage from
or by floods or flood waters" within the scope of § 702c.

I1d. (quoting Fryman v. United States, 901 F.2d 79, 81 (7th Cir.), cert. denied, 498 U.S. 920, 111 S.

Ct. 295, 112 L .Ed.2d 249 (1990)) (emphasis added). Although the court noted that it left resolution
of thisissue for another day, the maority skirted the causation requirement set out in the statute --
that the damage be caused "from or by floods of flood waters' -- and instead spotlighted the
distinction between management of aflood control project and management of flood waters.

Here, we cannot say that Boudreau's injury has "nothing to do with management of

flood waters." Hisinjury resulted from a boating accident on flood control waters

involving the Government'spatrol of thosewaters. Assuming, without deciding, that

something more isrequired in addition to "management of aflood control project,”

we are confident that, based on the facts at hand, this case meets the mark.

Id. at 86 (emphasisin original).

Under the facts of that case and the majority's holding, however, neither the trial court nor
theFifth Circuit madeaspecificfinding that flood waterscaused Boudreau'sinjury. Instead, theFifth
Circuit affirmed the lower court's grant of immunity after holding sufficient merely the fact that the
accident occurred on what it held to constitute flood waters, and not that those flood waters
completed the causal link.> Although the undersigned recogni zes the broad language contained in §
702c¢ and expounded upon by the Supreme Court in James, the plain language of the statute grants

immunity "for any damage from or by floods or flood waters,” and not "for any damage related to

*In a footnotk, te courtexpounded:

A bough causation is disputd, te conditions on te Lake and e bcation of
Boudreau's \esse Icertain m ade an accidentoft is nature m ore probab k. For
exam p B noton¥ did te accidentoccur ata fbod contro I ke, itoccurred in an
area t atw ou Bl nothawe been submerged wit outfibod controll In tis regard,
te Gowvernmentm aintains t atBoudreau®s anch or was caugh tin trees beneat
te surface oftie Bke -- trees submerged onl as te resulkoffibod control
Furterm ore, itis eMdentfrom te record tatte wawes, high winds, and otier
conditions on te Bke coull hawe contributd © te accident

Boudreau, 53 F.3d at86 n.15 (firstem phasis added). Itis char tie majrity he B as re hvant

te nexus "between te inpry and "fibod contro}* notfibod watrs.” Id. at86 (Smit, d,

dissenting).



the management of a federal flood control project." Boudreau, 53 F.3d at 87 (Smith, J., dissenting)
(noting that, in light of facts of James and plain language of § 702c, "[t] he predicate of the Court's

['management’] language was injuries plainly caused by flood waters.").

Thisis particularly interesting in light of the Fifth Circuit's opinion in Mocklin v. Orleans

LeveeDist., 877 F.2d 427 (5th Cir. 1989). In Mocklin, the plaintiff'syoung son died when he slipped

from a sand bar and drowned. Mocklin, 877 F.2d at 428. The sand bar was created from the
government'sdredging of flotation channels. Id. Theappellate court determined thefollowing asits
soleinquiry: "whether the Mocklins son drowned ‘from or by' 'flood water' within the meaning of
§8702c. Id. at 429. The court held that since the channels were indisputably part of aflood control
project,®"[t]heinquiry endsthen, and the Government is protected from'any' liability caused by these
waters as it was in James." 1d. at 430 (emphasis added). Although the appellants attempted to
distinguish the facts of Mocklin from those in James,” the court related that

[w]hilein adifferent way from the prior case[] [James], it isclear herethat the water

intheflotation channel causally did contribute to the drowning of the Mocklins' son:

the channel created a significant drop-off in the lake. This distinction then does not

changetheresult of immunity under both situations. Under both situations, the water

can be said to have caused the injury.
Id. (emphasis added). It appearsto the undersigned that the Fifth Circuit disregarded itsanalysisin
Mocklin with its holding and reasoning in Boudreau.

Fortunately, under the facts in the case sub judice, this court need not resolve this thorny
causation problem dueto its finding that the plaintiff's injuries were not related to the management
of a federa flood control project nor caused by any flood control activity conducted by the

government. Since the immunity provision has not been triggered in the first place, no resolution

concerning the "cause" of the accident under the Flood Control Act need be attempted.

*The parties conceded tatte work, incliding te dredging, was partofa fibod controll
propct Mock In, 877 F.2d at428 n.1.

"In te conso ldated cases determined in Jmes, te accident resuled from unsafe watker
BIve B whereas te drowning in Mock In did notoccur as te resulkofan increased water he l
Mock Un, 877 F.2d at430. The FHfth Circuitgawe tis argum ent ktth credence in Igh tofis
hoBing tatte watr atissue in Mock In was fibod watr. Id.
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FLOOD CONTROL PROJECT

As stated earlier, Lock and Dam 4 is part of an overall project named the McClellan-Kerr
Arkansas River Navigation System ("McClédlan-Kerr System). Fromitsname, onecouldlogically
deduce that the project's purposeis navigational in nature. Although the United States attempted to
prove otherwise, the court finds that Lock and Dam 4 is neither part of nor in itself aflood control
project within the meaning of James, and thus that the immunity afforded the United States under §
702c isinapplicablein this case.

The maority of courts faced with determining whether a certain facility isin fact a flood
control project begin their analysis with the legidlative history pursuant to which the lock and dam

was constructed and the actual purpose and character of the facility in question. See, e.q., Mocklin

V. OrleansLeveeDist., 877 F.2d 427, 429-30 (5th Cir. 1989) (examining purpose of flotation channel

before concluding dredging of channel was part of flood control project); Graci v. United States, 456

F.2d 20, 27 (5th Cir. 1971) (holding facility unrelated to flood control to be navigation project);
Williams v. United States, 957 F.2d 742, 743-45 (10th Cir. 1992) (noting statutory history and

testimony that lock and dam had no flood control capabilities supported finding that Lock and Dam
18of McClellan-Kerr ArkansasRiver Navigation System wasnot flood control project); Zavadil

v. United States, 908 F.2d 334, 335-36 (8th Cir. 1990) (holding lake to be part of flood control

project when one purpose was flood control and water level of lake monitored for flood control);

Fryman v. United States, 901 F.2d 79, 80 (7th Cir. 1990) (holding artificial |ake created as part of

flood control project subject to § 702cimmunity); McCarthy v. United States, 850 F.2d 558, 562-63

(20th Cir. 1988) (applyingimmunity to flood control project even though lake had multiple purposes,
could not hold injury "wholly unrelated to any Act of Congress authorizing expenditures of federal

funds for flood control, or any action taken pursuant to such authorization™); Powers v. United

States, 787 F. Supp. 1397, 1399 (M.D. Ala. 1992) (noting query must focus on purpose of project
authorized by Congress); cf. Henderson v. United States, 965 F.2d 1488, 1492 (8th Cir. 1992)

(remaining silent on issue of whether facility was part of flood control project although noting dam
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created in part for flood control purposes; focusing instead on lack of nexus between injury and
government control of flood waters).

The statutory history surrounding the appropriation of funds for the construction of the
McClelan-Kerr System offerslittle guidanceto the court in determining whether Congressintended
toinclude Lock and Dam 4 asa"flood control project.” The court previously quoted excerptsfrom
the House and Senate reports on the Rivers and Harbors Bill of 1946 and the Preambleto the Public
Law which authorized the McClelan-Kerr System, concluding that the navigational aspects of the

project were featured more prominently than those of flood control. Arkansas River, 840 F. Supp.

at 1110-11; H.R.Rep. No. 2009, 79th Cong., 2d Sess., a 28, 29 (1946); S.Rep. NO. 1508, 79th
Cong., 2d Sess. at 32, 33 (1946); 60 Stat. 634, 635-36 (1946) (Ch. 595, Pub. Law 525, H.R. 6407,
July 24, 1946).

Thissameistrue of the mgjority of the exhibits offered by the partiesduring trial. See, e.q.,
Exh. D-15, Technical Report No. 2-746, Oct. 1966 at 1 (" The 9-ft-deep channel will be provided by
a system of locks and dams, some of which will be used not only for navigation, but aso for the
production of hydroelectric power."); Exh. D-18, Project Design Memorandum No. 3, Jan. 1960 at
1-4 (noting that most of the locks under consideration with regard to the Arkansas River were
associated with navigation dams); Exh. D-20, Letter from Secretary of War, 1947 at 94 (noting
primary purposeof planfor navigation and hydroel ectric power); Exh. P-11, Letter from Col. Marvin
W. Rees, Corpsof Engineers, to Harold H. Brayman, Senior Staff Professional, United States Senate,
Apr. 20, 1977 (listing McClellan-Kerr System with other Corps inland navigation projects with
purposes of navigation, hydropower, water supply and recreation);

According to the testimony given and deposition evidence received during the trial of this
matter, Lock and Dam 4 is not equipped with flood control facilities. Harold Hammersla, who
testified by deposition, was the Corps resident engineer at the Pine Bluff resident office from
September 1978 until his retirement in August 1992. When questioned about the flood control

capabilities of Lock and Dam 4, Hammersla responded:

12



Q: Asl understand it -- correct meif I'm wrong -- Lock 4 has absolutely
nothing to do with flood control.

A: That istrue.

Q: By the same token, the dam at Lock 4 has nothing to do with flood
control, doesit?

A: Not officialy. | think unofficialy, there may be some minor
fluctuations they make in the dam.

Q: But in any respect in laymen's language, Lock 4 is not going to
prohibit any flooding or anything between the pools and ---

A: No. It's primarily a navigation structure.
Exh. P-42, HammerslaDepo., Oct. 19, 1994, at 5-6. Sam Rankin, an employee of the Corpsfor over
twenty-five (25) years and the lockmaster of Lock 4 from 1988 to his retirement in 1994, testified
inasimilar vein.

Q: The sole purpose of the locks and dams in that area is to assess
navigation, isn't it?

A: Right, maintain a certain draft. That's right.

And has absolutely nothing to do with flood control in there at
[Locks] 3, 4, and 5, doesit?

A: No.

Exh. P-44, Rankin Depo., Oct. 20, 1994, at 8; see also Exh. P-45, Chappell Depo., Oct. 20, 1994,
at 8-10 (averring lock and dam used solely for navigation purposes); Exh. P-46, Moore Depo., Oct.
19, 1994, at 16 (same); Exh. P-47, Marlow Depo., Oct. 19, 1994, at 27 (same).

Testimony of a corresponding genre was perpetuated by the live witnesses. When called as
an adversewitness, Mr. Jack Woolfolk, an Assistant Chief of Engineering with the Corpsduring the
relevant timeat issue, testified that the sole purpose of thelock wasto aid navigation. Chester Shaw,
the acting Corps Resident Engineer at the Pine Bluff office and a so testifying asan adverse witness,
agreed and affirmed that Lock and Dam 4 has no flood control capabilities and was not intended as
a flood control project. Arkansas River Co. v. United States, No. 4:90cv240-D, Sept.9, 1996

(Unofficia R. at 40). Similarly, Billy Harbison, the President of ARC and a thirty-year veteran
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Arkansas River boat operator, attested that Lock and Dam 4 was completely unrelated with flood
control. ArkansasRiver Co. v. United States, No. 4:90cv240-D, Sept.9, 1996 (Unofficia R. at 52).

Indeed, the court can recall no weighty evidence to the contrary.

As such, the court finds that Lock and Dam 4 has no flood control capabilities and is not a
flood control project. Based upon thisfinding, the court concludes that 33 U.S.C. § 702c does not
precludethis court from exercising jurisdiction over the plaintiff's claims. Theimmunity provision
set forth in § 702¢ has not been triggered and the court need not address this issue further.

1. DISCRETIONARY FUNCTION EXCEPTION

Asnoted supra, theplaintiff bringsitsclaimsunder the Suitsin Admiralty Act ("SAA™). This

Actisin effect ajurisdictional statute which allows admiralty suits encompassing all maritimetorts

alleged against the United Statesto be maintained against the United States. Gordonv. LykesBros.

S.S. Co.,835F.2d 96, 98 (5th Cir.) (citing United Statesv. United Continental TunaCorp., 425U.S.

164,176 n.14, 96 S. Ct. 1319, 1326 n.14, 47 L.Ed.2d 653 (1976)), cert. denied, 488 U.S. 825, 109
S.Ct. 73,102 L.Ed.2d 50 (1988). TheFifth Circuit hasanal ogized thewaiver of sovereignimmunity
contained in the SAA with thewaiver set out inthe Federal Tort ClaimsAct ("FTCA™). Wigginsv.
United States Through Dep't of Army, 799 F.2d 962, 964-66 (5th Cir. 1986); see also Martin v.

Miller, 65F.3d 434, 443 n.4 (5th Cir. 1995). In furtherance of that comparison, the Fifth Circuit has
read into the SAA the discretionary exception contained in the FTCA to the immunity waiver.
Wigains, 799 F.2d at 966 ("[W]e join the virtually unanimous holdings and reasonings of the other
federal Courtsof Appealsand recognizethat adiscretionary functionslimitationisimplicitinprivate
suits brought against the United States Government under the Suitsin Admiralty Act."). See, e.q.,
Chute v. United States, 610 F.2d 7, 13 n.8 (1st Cir. 1979); Gercey v. United States, 540 F.2d 536,

539 (1st Cir. 1976), cert. denied, 430 U.S. 954, 97 S. Ct. 1599, 51 L.Ed.2d 804 (1977); In re Joint
Eastern & So. Dists. Asbestos Litig., 891 F.2d 31, 35 (2d Cir. 1989); Sea-Land Serv., Inc. v. United

States, 919 F.2d 888, 891 (3d Cir. 1990), cert. denied, 500 U.S. 941, 111 S. Ct. 2235, 114 L.Ed.2d
477 (1991); Gordon, 835 F.2d at 98; Gemp v. United States, 684 F.2d 404, 408 (6th Cir. 1982);
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Bearcev. United States, 614 F.2d 556, 559-60 (7th Cir.), cert. denied, 449 U.S. 837,101 S. Ct. 112,

66 L.Ed.2d 44 (1980); Inre Glacier Bay, 71 F.3d 1447, 1450 (9th Cir. 1995); United StatesFirelInc.

Co. v. United States, 806 F.2d 1529, 1534-35 (11th Cir. 1986); Canadian Transp. Co. v. United

States, 663 F.2d 1081, 1085-87 (D.C. Cir. 1980).
TheFTCA providesfor an exceptiontothe broad waiver of immunity for tortsall eged agai nst
the United States based on
an act or omission of an employee of the Government . . . based upon the exercise or
performance or the failure to exercise or perform adiscretionary function or duty on
the part of afederal agency or an employee of the Government, whether or not the
discretion be abused.
28 U.S.C. §2680(a). The Supreme Court has provided guidance to courts faced with determining
whether an alleged governmental action is discretionary in nature and thus subject to immunity, or

operational in character and not immune. United States v. S A. Empresa de Viacao Aerea Rio

Grandense, 467 U.S. 797, 813-14, 104 S. Ct. 2755, 2764-65, 81 L.Ed.2d 660 (1984). First, the
nature of the conduct, rather than the status of the actor, governs whether the exception applies.
Courts must ascertain whether the challenged acts "are of the nature and quality that Congress
intended to shield from tort liability." S.A. Empresa, 467 U.S. at 813, 104 S. Ct. at 2765. Second,
the exception encompasses discretionary actsof the government in regulation of privateindividual's
conduct. Id. "Congresswishedto prevent judicial 'second-guessing' of legislativeand administrative
decisionsgroundedinsocial, economic, and political policy through themedium of anactionintort.”
Id. at 814, 104 S. Ct. at 2765.

Theissuein this case concerning the applicability of the discretionary function exceptionis
afactual one: whether the misalignment of the GREENV ILLE and itssubsequent allision with Lock
and Dam 4 was caused by some protrusion on the right bank for which the Corpshad aresponsibility

to remove.?. ARC has conceded on numerous occasi onsthat the site sel ection and design of thelock

5The courtneed notaddress attis juncture tie allged negBgence of Captain W ayne
Strick In, te pibtoftie GREENMLLE atte time oftie allsion. The courtmustfirst
detrmine whetier ithas subpctm atier gurisdiction over te p hintiff's chims.
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and dam involve discretionary acts and policy considerations and thus fall within the exception.

ArkansasRiver, 840 F. Supp. at 1115; Plaintiff's Proposed Findings of Fact and Conclusionsof Law

at 22; Plaintiff's Supplemental Proposed Findings of Fact and Conclusionsof Law at 18. Thebasis
for ARC'sclamisthat the Corps had aduty to use due care in the maintenance and operation of the
facility and that the Corps breached that duty with regard to the right bank. The undersigned has
previously concluded that "the government's alleged failure to employ due diligence in maintaining
and inspecting thelock and dam, once constructed, isnot excused under the discretionary umbrella”

Arkansas River, 840 F. Supp. at 1115.° Thus, if the plaintiff proved that the condition of the right

bank was an outgrowth of the Corps' dereliction of duty and that such condition causally contributed
to the dlision, the exception to the waiver of immunity would not apply and this court would have

subject matter jurisdiction. McNeily v. United States, 6 F.3d 343, 347 (5th Cir. 1993) (noting district

court lacks subj ect matter jurisdiction wherediscretionary function exception applies); EDICv. lrwin,
916 F.2d 1051, 1052 (5th Cir. 1990) (same).

The court finds that the Corps did not breach its duty of due care in the maintenance of the
right descending shore line and that this court thus lacks jurisdiction with respect to the plaintiff's
clams. Theplaintiff'stheory isthat an outcropping of rock or some other material on theright bank
precipitated an outdraft in the river current which in turn pushed the GREENVILLE's tow head to
the port resulting in the allision with the lock's guide wall and the dam. The evidence presented
during thetrial of thismatter overwhelmingly indicated the presence of an outdraft upstreamto Lock
and Dam 4. However, the court is unconvinced that the outdraft was caused by some projection or
rocky point on the right bank and not by the overall contour of the shoreline itself.’® The court
listened to the testimony and has also reviewed the exhibits offered by the parties depicting the

shoreline, particularly the aerial photographs. Exhs. D-1 through D-9. The undersigned is simply

"See allo Arkansas River Co. v. CSX Transp., 780 F. Supp. 1138, 1140 (W .D. Ky.
1991) ;Com p kintofW aller's Midstream Fue § 636 F. Supp. 339, 349 (W .D. Ky. 1986).

YFurterm ore, according o the &stimony given atte triall te m ajrity oftie bcks and
dams on e McCH Bhn-Kerr Systm experience outdraft upstrean t© te finalbck approach .
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not persuaded that any such outcropping existed in April 1990, much lessthat arocky point gradually
occurred over the years strengthening the outdraft and that the Corps breached its duty of due care
by failing to straighten out the bank.**

The court findsthat the outdraft and subsequent alignment problemswere not caused by any
protrusion on the right descending bankline for which the Corps had aresponsibility to remove and
straighten. It follows from that finding that the Corps did not breach its duty of due care in
maintaining thefacility in question. The court findsthat the outdraft and allision were caused by the
natural configuration of the shoreline and lack of room in which to maneuver the tow. These
causation predicates are the result of the discretionary decision of the government in designing and
placing Lock and Dam 4 where it is presently located on the Arkansas River. This court is thus
without subject matter jurisdiction over the plaintiff's claims due to the discretionary exception
implied in the Suitsin Admiralty Act.

[I. GOVERNMENT'S COUNTER-CLAIM

The United States has counter-claimed for damagesresulting to Lock and Dam 4 subsequent
to the GREENVILLE alision under the Rivers and Harbors Act, 33 U.S.C. 8§ 408, 412, and the
Inland Navigational Rules, 33 U.S.C. 88 2001 et seq.

A. RIVERS AND HARBORS ACT
The Rivers and Harbors Act providesin relevant part:

It shall not be lawful for any person or personsto . . . alter, deface, destroy,
move, injure, . . . or in any manner whatever impair the usefulness of any seawall,

"The p hintifPs ow n expert, Captain Wi Bl orton, estified tat, in his opinion, tie cause
oftie GREENMLLE alsion was te outdraftand te configuration oftie bank. Arkansas
River Co. v. Unitd States, No. 4:90c\240-D, Sept 9, 1996 (UnofficiallR. at81-82). He
awverred tathad Captain Strick In had room 1o maneuver, he coull hawe reallgned his tow and
awided te allsion. Captain H orton stressed tatin his opinion te channe BofLock and Dam
4 was more narrow tan itshouli haw been, more narrow tan otier bcks. Id. (UnofficialR.
at84-86). H owewer, tie maneuverabi lty room, or hck tereof, is aresukofte sit and
design ofte bck and dam -- discretionary decisions. The Corps did straigh €n outte right
bank in 1993, tus widening and straigh €ning t e approach © Lock and Dam 4. H owe\er,
te facttatte Corps undertook such an excavation in 1993 in no way rends te imm unity
proMded tie governmentfor it discretionary decision © phce te bek and dam where itdid
wit te originallwidts structured by te shore Ine.
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bulkhead, jetty, dike, levee, wharf, pier, or other work built by the United States . .
. for the pregervati on and improvement of any of its navigable waters or to prevent
floods.. ..

33 U.S.C. §408.

And any boat, vessel, scow, raft, or other craft used or employed in violating any of
the provisions of sections 407, 408, and 409 of this title shall be liable for the
pecuniary penaltiesspecifiedinsection 411 of thistitle, andinadditiontheretofor the
amount of the damages done by said boat, vessel, scow, raft, or other craft, which
latter sum shall be placed to the credit of the appropriation for theimprovement of the
harbor or waterway in which the damage occurred, and said boat, vessel, scow, raft,
or other craft may be proceeded against summarily by way of libel inany district court
of the United States having jurisdiction thereof.

33U.S.C. 8412. TheFifth Circuit hasinterpreted these two statutes as providing for strict liability.
United States v. Tug Colette Malloy, 507 F.2d 1019, 1022 (5th Cir. 1975); see also United States

v. American Commercial BargelLine Co., 988 F.2d 860-861-62 (8th Cir. 1993); Chotin Transp., Inc.

V. United States, 819 F.2d 1342, 1348-50 (6th Cir. 1987) ("[S]trict liability under . . . the Riversand

Harbors Act arises from aviolation of the. . . statutes and not from common law tort negligence .

. ..."); United States v. Central Soya, Inc., 697 F.2d 165, 168 (7th Cir. 1982) ("There is no

requirement that negligencebeshown. . .."). Inaddition, the only defense recognized in thiscircuit
is the "sole cause defense.” 1d. (refusing to deem as a defense garden-variety contributory

negligence); accord Central Soya, 697 F.2d at 169 n.4. Only if some negligence of the United States

was the sole cause of the alision in question may ARC avoid liability to the United States for the

damage the GREENVILLE and its barges visited upon Lock and Dam 4.%3

“The courtfinds as am ater of bw tatLock and Dam 4 fal witin te definition ofa
"work" for tie preservation and im provem entofnavigab B watkrs in te United Staks. The
parties did notcontesttis factas eMdenced by te PretrialOrder, Nowv. 3, 1995, at9.

BThe courtack now Bdges tatte statut in question, 33 U.S.C. § 412, provides for an
action 10 be brough tagainsta "boat, \esse B scow , raftor otier craft™ The courthols tatit
may exercise in rem purisdiction over te GREENMLLE for te Unitd Stakes' clhim under
tis statuke. Unitd Staks v. Repub Blc Marine, Inc., 829 F.2d 1399, 1403 (7t Cir. 1987)
("Once aperson, or here a\esse B request a courtto exercise judiciallaut ority in it behalFon
te merit ofacase, tatperson or \esse Ihas eflective b appeared in tie case.™) (citing Cactus
Pipe & Supp¥ Co. v. MA/Montn artre, 756 F.2d 1103, 1108 (5t Cir. 1985)) ;PRintiffs
Proposed Fndings of Factand Conc bisions of Law at26. To awid redundancy, te court
inclides te GREENMLLE under tis sectionwhen itrefers © ARC for Babi Iy purposes.
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The court is unable to say that any negligence of the United States was the sole cause of the
alision. On the other hand, Robert W. Woolems, the lock and dam operator on April 22, 1990, the
dateof theallision, testified that the GREENV IL LE twice became misaligned upstream to Lock and

Dam 4, before the final disarrangement from which the tow could not recover. Arkansas River Co.

v. United States, No. 4:90cv240-D, Sept. 9, 1996 (Unofficia R. at 144-45). Captain Will Horton,

oneof theplaintiff'sexperts, testified that Captain Stricklin could have avoided thealisionif he had
had sufficient room to back histow out of danger. However, Captain Stricklin was aware of how
narrow the lock channel was and its subsequent lack of maneuvering room. Indeed, he had
successfully locked through Lock 4 earlier in April.

When the GREENVILLE attempted to lock through on April 22, 1990, however, the flow
rate was much higher than it had been earlier that month. It was approximately 220,000 CFS
compared with the earlier flow rate of approximately 180,000 CFS. The court isof the opinion that
the higher flow rateincreased the effect of the outdraft and contributed to the alision. Furthermore,
thetow wascarrying eight (8) bargesand the court finds persuasive Mr. Woolems' testimony that the
load was too weighty and unwieldy for such ahigh flow ratein Lock and Dam 4's narrow channel.
In any event, the court notes again that thereisno requirement for afinding of negligence dueto the

Act'simposition of strict liability. United Statesv. Republic Marine, Inc., 829 F.2d 1399, 1405-06

(7th Cir. 1987) ("Thusif the defendant vessel[] here and the government both acted nonnegligently,
Congress has under this strict liability provision placed the liability entirely upon the defendant
vessals."). Thecourt findsthat the GREENVILLE violated the Riversand Harbors Act by damaging
Lock and Dam 4, that the "sole cause" defense offers the GREENVILLE no reprieve and that the
GREENVILLE is strictly liable for the stipulated damages to the lock and dam in the amount of
$53,202.00 plus prejudgment interest accruing from the date of the allision.** See Exh. P-36; Gulf

“The Fft Circuitinkresting b notd in one oftie ffw cases wherein e Rivers and
H arbors Actis discussed:
FaiIng 0 escape Babilty, defendant conend tattie Unitd Staks
shoul be required © indem nify tem pursuant® te Suit in Admirally Act, 46
U.S.C. § 741 etseq., and te FederalTortChims Act, 28 U.S.C. § 1346(b).
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Oil Corp. v. PanamaCanal Co., 481 F.2d 561, 570 (5th Cir. 1973); American Commercial, 988 F.2d

at 863 ("In admiralty cases, prejudgment 'interest should be granted unless there are exceptional or
peculiar circumstances.™); United Statesv. Peavey BargeLine, 748 F.2d 395, 401-03 (7th Cir. 1984).

B. ALTERNATIVE BASES FOR LIABILITY

Becausethecourt findsthe plaintiff strictly liableunder the Riversand HarborsAct, it declines
to address the remaining theories under which ARC and the GREENVILLE could be held
accountable for the damage done to Lock and Dam 4.

CONCLUSION

The court finds that Lock and Dam 4 is not aflood control project and therefore the United
States is not entitled to the immunity set forth in the Flood Control Act. However, the court
concludes that the discretionary function exception is applicable to the plaintiff's claims under the
Suits in Admiralty Act and precludes this court from exercising jurisdiction over those claims.
Finally, thecourt finds ARC and the GREENV ILLE strictly liable under the Riversand Harbors Act
for the damage the allision on April 22, 1990, caused Lock and Dam 4. The parties stipulated to
damages to Lock 4 in an amount of $102,952.00 and the court shall further award prejudgment
interest on that amount accruing from April 22, 1990.%

A separate order in accordance with this opinion shall issue this day.

Indem nification w ou B underm ine tie strict Babi Iy im posed by te statuts jwe
refuse o grantithere.
Tug Coltie, 507 F.2d at1023.

The Unitd States was Bss tanclarinmaking it requestfor dam ages. The courttekes
tie uncontestd am ountofR02,952.00 from page six (6) oftie PretriaBlOrder. This am ount
was stipulbked as e Corps” costto repair te physicalldam age © Lock 4. Attie end ofthe
triall te Unitd States witidrew it requestfor an additional9800,000.00 for tie em ergency
p hcem entofriprap rock againstte dam where one oftie GREENMLLE's barges had sunk
and am ended te an ountsough tfor tiese dam ages © 953,000.00. See Exh. P-36 (p hintiffs
exhibitsetting fortt totallcostofemergency riprap as 953,202.00). The Unitd Staks failbd ©
convince te court however, tatte plhcementoftie riprap rock againstte dam was eitier
immediat ¥ necessary afer te GREENMILLE alsion or whatam ount, ifany, coull be
attributab I © te GREENMLLE aBsion as com pared t prevous accident. Thus, te court
finds tatte Unitd Staks is notentithd © an aw ard ofdam ages for e emergency riprap
rock p lkced around te dam.
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THIS __ day of November 1996.

United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION

ARKANSAS RIVER COMPANY, A Corporation,
AS OPERATOR AND/OR OWNER PROHAC VICE

OF THE M/V GREENVILLE PLAINTIFF
VS NO. 4:90CV240-D
UNITED STATES OF AMERICA DEFENDANT

ORDER AND FINAL JUDGMENT

Pursuant to a bench opinion entered this day, the court ORDERS and DECREES that:

1) theclaimsof theplaintiff, Arkansas River Company, acorporation, asoperator and/or
owner pro hac vice of the M/V GREENVILLE, against the defendant United States of Americabe,
and they are hereby, DISMISSED FOR LACK OF SUBJECT MATTER JURISDICTION.

2) the plaintiff Arkansas River Company, a corporation, as operator and/or owner pro
hac vice of the M/V GREENVILLE shall pay to the defendant United States of America damages
intheamount of $102,952.00 plus prejudgment interest accruing at theregular federal ratefrom April
22, 1990.

SO ORDERED this___ day of November 1996.

United States District Judge



